
Skill National Bureau for Students with Disabilities

Consultation Response to the Discrimination Law Review, A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain

Skill: National Bureau for Students with Disabilities promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the United Kingdom. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers.

Skill welcomes the opportunity to respond to the Discrimination Law Review (hereafter referred to as “the Review”). Skill’s response will focus on issues relating to disability in post-16 education; however we will make some more general comments about the other strands. Skill’s response will reflect the experiences of disabled people in education in England, Wales and Scotland. There are some differences in legislation in Scotland and these will be highlighted where necessary.

In developing its response, Skill has consulted with its regional offices (Northern Ireland, Scotland and Wales), its trustees, Council and members. Skill’s Information Service has provided statistical information and anecdotal case studies, and Skill has involved the Disability Rights Commission (DRC) in its response.

1. Introduction

1.1. The purpose of the Discrimination Law Review was to consider the existing discrimination legislation and use this comparison to improve and simplify the equality strands in a Single Equality Bill. In January 2006, Skill supported the Disability Rights Commission’s (DRC) paper on the definition of disability in preparation for the anti-discrimination law review and specifically its statement that “it is of fundamental importance that this review leads to no diminution of existing rights”
  

1.2. Skill recommends that the present model of anti-discrimination legislation with respect of disability needs to be retained and built upon. The Review states that the first duty on public authorities, introduced under the Race Relations (Amendment) Act 2000 to tackle discrimination, “was an important and innovative approach to dealing with disadvantage”
. This model has been further developed to reflect lessons learnt and changes in society in the Disability Equality Duty (DED) 2006. Skill believes that the DED goes a long way to tackling discrimination and promoting equality. Skill believes that this Review should build on the positive aspects of existing legislation rather than reduce them. As the most recent pieces of legislation, Skill feels that the DED reflects society’s current thinking and working.

1.3. The Secretary of State notes “Forty years ago, society was very different” 
and the vision for the Review is of a society with “equal status and … equal responsibility”
. These two statements concern Skill because although society has moved on, discrimination does still exist, as disabled people are half as likely as non-disabled people to have a degree and twice as likely to have no qualifications at all
. Disabled people also experience lower employment levels; only 50% are in work compared to 75% of the population as a whole
. Disabled young people are also considerably more likely to be not in education, employment or training
 and less likely to be considered Gifted and Talented
. 

1.3.1. Throughout the Review, Skill feels that the language and approached used implies that disability equality has already been achieved. For example the discussion about equal pay (Chapter 3) is only on equal pay between men and women and there is no discussion of disability and equal pay. In reality though, the average gross hourly pay for disabled employees remains 9% lower than that of non-disabled employees

1.3.2.  Another example of the language and approach of the Review is the statement on what discrimination law should achieve
; access to the workplace and public transport is mentioned. Skill believes that this places great emphasis on the physical barriers face by some disabled people and so serves to reinforce disability stereotypes. Discrimination law should seek to remove a range of barriers; social, cultural as well as physical.

1.3.3. Skill recommends that the Review acknowledges the need to tackle discrimination before equal status for all groups is achieved. This would be in line with the UN Convention on the Rights of Persons with Disabilities and the Disability Discrimination Act (DDA) where freedom from discrimination underpins the legislation.  

1.4. Skill is very disappointed that the Review suggests that public bodies are no longer required to produce equality schemes (Paragraph 5.39). 

1.5. Skill welcomes the great emphasis on guidance throughout the Review, however Skill believes that there is a need for robust legislation to underpin any guidance. 

1.6. In light of the range of concerns Skill has with the proposals outlined in the Review, Skill recommends that a draft Bill be published to give further opportunities for input.

1.7. Skill has used a number of anonymous case studies throughout this response to illustrate various issues surrounding the Review. Whilst they provide examples of good practice and achievements with the Disability Equality Duty it has been very difficult for Skill to obtain concrete evidence of success as institutions are only just conducting their 6-month evaluations.

2. Simplifying definition of disability

2.1. Skill responded to the DRC consultation on reviewing the definition of disability in 2006
 and broadly agreed with the proposals in the final report.

2.2. Skill recommends that the definition of disability be revisited (Paragraph 8.3). There is a need to bring the DDA definition of disability in line with that of the Learning and Skills Act (2000), which builds on the Further Education and Higher Education Act (1982). 
2.2.1. According to the Learning and Skills Act (2000) a person has a learning difficulty or disability if they have a significantly greater difficulty in learning than the majority of people of the same age.  Also included are people who have a disability that hinders or prevents them from making full use of facilities of a kind generally provided by institutions providing post 16 education and/or training.  
2.2.2. With less emphasis on disability as a physical attribute, there is greater scope for the execution of the social model of disability in establishing good practice in education provision. 
2.3. Skill supports the simplification of the definition of disability by removing the list of capacities for normal day-to-day activities. The list of normal day-to-day activities is weighted towards physical impairments and this may make it more difficult for people with unseen disabilities to ‘prove’ that they are disabled.  
2.3.1. Removing the list of capacities for normal day-to-day activities will also benefit people whose normal day-to-day activities may vary. People with specific learning difficulties, such as dyslexia, may have excellent coping strategies in place for the majority of day-to-day activities, but may encounter difficulties when pursuing a course of further or higher education, as the coping strategies may no longer be sufficient. 

2.4. Skill believes that the need for an impairment to have a substantial and long-term adverse effect on the person’s day-to-day life creates additional problems by excluding many people whose impairment may warrant protection from discrimination.  A large number of students are not currently protected because their condition is either not considered to be long-term or not does have the necessary substantial or long-term effect (such as students who attempt suicide).  Some students will not fit the current definition of disability because they cannot establish that the substantial effects of their condition are likely to last for 12 months or more.  A broader definition would help to ensure that these students have access to the supportive (and where necessary adjusted) environment they need to participate fully in learning.

Simplifying definition of disability: substantial and long term

In one case, a man who had attempted suicide and had his job offer withdrawn as a result, was held not to be disabled because he could not establish that the substantial effects of his depression were likely to last 12 months or more

2.5. Overall, Skill believes that there is a need for a definition founded on the principles of the social model of disability that recognises discrimination as the significant barrier to equality for disabled people.
2.5.1. Skill supports any move that will reduce the emphasis on categories of disability, as this can be troublesome and can re-enforce stigma. In addition it must be recognized that the same condition can affect different people in different ways.

2.6. Skill recommends that perceived disability and association with a disabled person should also be included in protection from discrimination (Paragraph 1.22). By extending the definition to include discrimination “on the grounds of” disability this could give protection to people who are discriminated against because of a perceived or imputed impairment or on the basis of association (such as carers). Many carers have their education interrupted to undertake their caring responsibilities and then find it difficult to return to studying because of an anticipated or actual lack of understanding from an education provider. An extension could bring this group under the protection of the DDA and discourage discrimination against learners who care for somebody with an impairment. 

2.6.1. The Criminal Justice Act, Section 146, has already set a precedent in this area as it has introduced additional penalties for crimes aggravated by hatred for someone because of their actual or perceived disability. 

3. Equality Schemes

3.1. Skill does not support the proposal to replace equality schemes with equality objectives or principles. Skill believes that it would be a huge step backwards if public bodies could set their own objectives and only have to take proportionate action to achieve them. Skill is very concerned that the requirement to carryout impact assessments on new and existing policies has been removed.  

3.1.1. Skill is concerned that disabled people will have less protection from discrimination if equality schemes are replaced with equality objectives.

3.1.2. Skill believes that carrying out impact assessments of existing and new policies, procedures and practices is best practice that organisations should already be undertaking to ensure they can identify the extent of a policy and that a quality control mechanism is in place to develop effective policies.  

Equality Scheme: Best practice

When an institution began to implement the Disability Equality Duty, it undertook a mapping exercise to identify all of its policies, procedures and practices. This exercise directly informed its Disability Equality Scheme and the process of impact assessment. It also revealed that hundreds of documents were involved and that many of these overlapped with, replicated and even contradicted each other. As a result of the mapping process the institution was able to rationalise the number of policies it had and reduce bureaucracy and paperwork in many areas. This made the working of the institution clearer for all those working and studying there.
Equality Scheme: Best practice

When writing its Disability Equality Scheme, one institution highlighted the dearth of policies and procedures to support disabled staff. As a result there was very little data or information available on disabled staff. The institution is now using the Action Plan as a means of prioritising policies and procedures for review and identifying more resources for disabled staff. 
Equality Scheme: Pan-institution working

Many institutions have reported that the requirements of the Disability Equality Duty have significantly increased collaborative working within institutions and there have been great benefits associated with this. Developing institutional schemes has actively involved both senior management and disabled people (students, staff and external organisations) whom otherwise would not have been brought together. Also different departments have worked closely together on the process of impact assessment. This collaboration has led to stronger links across institutions, an appreciation of the wider interests in the institution and more joined-up working.
3.2. When conducting the Discrimination Law Review, existing legislation was to be reviewed and considered. Skill is concerned, as it believes that the Review has based recommendations for achieving equality on the model of the Race Relations (Amendment) Act, rather than that of the DDA. 

3.2.1. Whilst the RR(A)A was an important and forward thinking piece of legislation at the time, Skill believes that it no longer reflects the best way of society tackling equality issues in education when compared with the more recent Disability Equality Duty which requires education institutions to have an Equality Scheme rather than an Equality Policy.

3.2.2. Previous discrimination law has been reactive and for someone to bring a discrimination case forward they have to be discriminated against. Skill believes that the Disability Equality Duty addresses this. 

3.2.3. The Disability Equality Duty encourages organisations to be proactive by changing their policies. This is not just so they avoid discrimination, but also so that they promote equal opportunities. 

3.2.4. The Disability Equality Duty requires public authorities to involved disabled people and Skill has found that this is very effective at changing attitudes and policy. 

Disability Equality Schemes: Involvement of disabled people

A number of institutions in Scotland made considerable efforts to continually involve disabled people throughout the development of their Disability Equality Schemes. Disabled people were particularly involved when the institution was setting priorities in the Scheme and in developing the Action Plan.  At least one university also sought the involvement of the wider community, including disabled school pupils who may be potential students in the future. Other institutions have disabled persons groups that meet and are involved in making recommendations to the Equality Scheme steering group.
3.3. There is a need for transparency and a systematic approach to achieving equality, and Skill believes this will be lost without equality schemes. 

Disability Equality Schemes: Publishing of schemes

One of the requirements of the Disability Equality Duty was that schemes must be published. Many institutions choose to do this on their websites, and many also provided a range of formats available for individuals to download. One of the benefits of this approach was that some institutions have now chosen to create a dedicated link from their front page to “diversity”. This approach has promoted diversity issues and embedded the thinking about equality into mainstream activities.
3.3.1. Skill also believes that the development and implementation of equality objectives will be very difficult to enforce. 

3.3.2. The requirement of the Disability Equality Schemes to actively involve disabled people has been one of its great strengths. The meaningful involvement of disabled learners, staff and community groups has not only enhanced but also steered many schemes.  This method means that what organisations need to do to comply with the duty is determined by active involvement of stakeholders rather than the perceived requirements of the local community.

3.3.2.1. Angela Mason from the Department for Communities and Local Government said “the disability duty and the requirement of involvement of disability groups in determining equality schemes has been very successful”

Disability Equality Schemes: Involvement of disabled people, involvement of external interest groups

Disabled people involved in the Impact Assessment process at one institution developed a house style with advice from the RNIB. This style was deemed to be accessible by the group and accepted by the senior management. This has now been applied across the institution.
3.3.3. In Further Education, providers are required to complete a Self-Assessment Framework which requires learner involvement. This existing requirement and that of the Disability Equality Duty support each other and would continue to support the introduction of a Single Equality Scheme along these lines.

Disability Equality Schemes: Involvement of disabled people

A number of HEIs have reported that they initially had difficulty involving disabled staff. The Disability Equality Duty highlighted a huge gap in many institutions support for disabled employees. Information about staff disability was not recorded and very little known about the issues faced by disabled staff. As a direct result of the Disability Equality Scheme process many institutions have now greatly improved the way they request and store information on disability. These institutions now have better support and referral procedures for disabled staff. Many of these institutions now have active disabled staff forum providing direct input for staff into action planning and mutual support.
Disability Equality Schemes: Involvement 

A number of education institutions have reported the benefits they have felt from strategic senior management involvement required by the Disability Equality Duty. Previously disability was seen as a niche issue, that only one or two people in the institution addressed. In many institutions Senior Management have taken the lead on producing Equality Schemes and staff from across institutions have been involved in steering groups which have increased awareness and understanding of issues faced by disabled people.
3.4. There have been many benefits for disabled students arising as a direct result of the existing duty and some examples are included below. These relate to teaching and learning, student services and admissions. It is for these reasons that Skill recommends that Equality Schemes should remain a central aspect of any Single Equality Legislation. Equality Schemes also uphold the ideal for a “practical law which takes account of the realities of people’s everyday lives and the way businesses and other organisations operate”
.  

Disability Equality Schemes: Embedding Equality

When writing their Action Plan as part of their Disability Equality Scheme, one institution decided to allocate a significant amount of funding to embed disability issues. The university funded every department to embed the Teachability principles
 in their teaching and learning. Examples of this include resources to digitise handouts and lecture materials for the intranet and increasing the number of digital texts and journals in the Library. This has had a positive effect in terms of disability equality, but has also benefited all students as the teaching and learning strategies being used are more accessible and flexible to meet individual learners needs.

Disability Equality Schemes: Embedding Equality

Many institutions have found the Disability Equality Scheme has been a successful means for increasing funding allocations and resources for embedding disability equality. The associated Action Plan has provided the structure for identifying gaps in provision and what should be done to address them.

Disability Equality Schemes: Embedding Equality

One institution reported that Action Planning from their Disability Equality Scheme has meant a series of new staff development courses has been developed on inclusive teaching. The institution has made these courses compulsory for teaching staff recognising the value of Continuing Professional Development and that attendance at optional courses can be self-selecting.

Disability Equality Schemes: Equality Schemes as a tool

Skill has received anecdotal information from prospective university students who have been researching their choice of university and using the Equality Schemes as a tool on which to partially base their decisions. The availability of an Equality Scheme can show how positive about equality an institution is and the evidence of involvement of disabled people in the scheme can show prospective students how valued the student voice is.
3.4.1. The Disability Equality Duty extends throughout an educational experience, and therefore will impact on the teaching and learning environment. Equality Schemes therefore dovetail with the agendas of key higher education organisations such as the Higher Education Academy, Action on Access and the Equality Challenge Unit in terms of promoting accessibility in teaching and learning.

3.5. Disability Equality Duty legislation has been in place for less than one year, and Skill has found that the education sector has invested considerable effort and resources into involving disabled people and promoting equality as required by the legislation. In Skill’s response to the Office for Disability Issues’ consultation earlier this year on equality, it stated that “the Disability Equality Duty of the Disability Discrimination Act 2005 should help disabled people to achieve equality and it is vital that organisations’ compliance with the Disability Equality Duty is monitored and enforced” Skill believes that removing the requirement for public authorities to develop, implement and monitor an Equality Scheme will be a retrograde step. 
3.5.1. The fact that Primary Schools and Special Schools do not have to produce their Disability Equality Scheme until December 2007 demonstrates the short amount of time that this legislation has been in place.

3.5.2. Research by the Office for Disability Issues concluded that 96% of Higher Education Institutions had produced Disability Equality Schemes
. This indicates that organisations have tackled the requirements of the legislation.

3.5.3. By minimising and or changing compliance requirements after such a short time, Skill fears that it is likely to result in general apathy towards compliance with equalities legislation and good working practices that have developed being diluted. 

3.5.4. Skill believes that this point of view is acknowledged and supported by paragraph 5.20 in the Review which states: The practical operation of these newer duties (disability and gender) has of course not yet been fully tested in practice…We will continue to monitor their impact and effectiveness and seek to learn lessons we can apply in developing our proposals for a single pubic sector duty.

3.6. In addition to the benefits of Disability Equality Schemes in education, Skill is aware of research by the DRC that has provided more general evidence about the benefits gained from developing schemes in Government departments

3.7. Skill understands that the “principles” approach has been suggested to allowed flexibility and for smaller organisations to comply. However the Disability Equality Duty already allows considerable scope for flexibility between different organisations depending on the size and resources available.

3.8. Skill does not agree with the proportionate duty based on type of organisation.  Unless the regulations are incredibly prescriptive, what is proportional would have to be decided by case law. Skill strongly believes that all public sector organisations should meet requirements of the Single Equality Duty. They are already required to meet existing duties and are doing so.  Skill appreciates the sentiments of introducing the concept of “proportionality” to enable small businesses to meet their obligations under the act. However Skill feels that the existing DDA principle of what is “reasonable” would be better to cover instances where compliance with the duty requires the organisation to make an adjustment.

3.8.1. Skill believes that it would be incredibly difficult to enforce the notion of “proportionality” as the size and wealth of organisations can vary hugely and it is very difficult to categorise organisations and what would be proportionate. The existing requirement of “reasonableness” coupled with the transparent process of impact assessment would enable organisations to tackle equality issues that they face.

3.9. The Review proposes that equality principles are reviewed every three years. This is in line with the current requirements of the DED which Skill support.

3.10. Skill does not agree that strategic equality outcomes (Paragraph 5.41) should be set nationally by the government, as these should not be determined by political agendas and a one size fits all approach is dangerous. 
3.10.1. Skill suggests that if strategic equality outcomes are to be set, then they should be determined by the participation of and consultation with stakeholders and should be evidenced in individual organisational audits. 

3.11. Skill believes that it would be a step backwards if disabled people were no longer involved in the production of equality schemes and objectives.

4. Enforcement Mechanisms 

4.1. Skill recommends that stronger enforcement mechanisms are needed than are currently described in the Review (Chapter 7): equality tribunals, group and representative actions and effective sanctions should all be considered. 

4.1.1. Society is not yet without discrimination and we are not in a position of full equality for all. Skill recommends that incentives are needed for organisations to comply with existing legislation and this must continue in any Single Equality Act.

4.1.2. Skill believes that a range of enforcement mechanisms is needed. It is vital that enforcement mechanisms are accessible to every disabled person to ensure equality and empowerment, and for rulings to be made. 

4.1.2.1. The publication and promotion of case law would act as a deterrent, but would more importantly embed the equality agenda. Therefore for the legislation to be effective case law is needed. 

Simplifying the definition of disability: recognition of dyslexia

A recent Employment Appeal Tribunal ruled that a specific learning difficulty, dyslexia did constitute a substantial impairment
. This is the first instance of case law confirming that dyslexia is a disability.

4.2. Skill recommends that the existing employment tribunals be renamed Equality Tribunals and that they are able to hear all equality cases and not just those relating to disability. This would also allow more people to take forward cases without incurring as high financial penalties as in the courts. The amount of time it takes to take a case to a tribunal compared to courts is far shorter. Equality Tribunals would allow a quicker resolution for the individual and the organisation. Equality Tribunals would also hopefully increase the number of cases being taken. Skill does not want to see an increase in disability discrimination cases per se, but the lack of case law is problematic.
4.2.1. Skill recommends that measures be taken to ensure that the compensatory powers of equality tribunals are as comprehensive as those of employment tribunals and county courts.
4.3. The Review suggests making county courts more accessible through the training of judges. Skill would support any further training for judges on the important area of disability discrimination and equality issues in general. 

4.3.1. Although this suggestion may make the county courts more accessible in one way, Skill believes that there is still a financial barrier preventing people taking cases. Research evidence shows that the expense of the county court process is a major barrier to taking cases
.

4.4. Skill recommends that the Commission for Equality in Human Rights (CEHR) should be given sufficient resources to address non-compliance. However, Skill is concerned that the Review proposes the CEHR as the only body able to take cases to judicial review under the public sector duty. 

4.4.1. Currently any interested party is able to go to judicial review if they believe an organisation is failing to meet the Disability Equality Duty. Skill believes that it will be disempowering to disabled people if they are no longer able to go to judicial review.

4.4.2. Skill believes that individuals and other bodies should also be able to take cases, for example trade unions.

4.4.3. Skill is concerned that the enforcement powers of the CEHR will be for “strategic use” (Paragraph 5.78) and that education cases could be sidelined. 

4.4.4. Skill believes that monitoring is vital and should not be “light touch”. Monitoring will require sufficient resources and should ideally be conducted by staff employed by the CEHR rather than outsourcing to consultants that they will not know what to look for or ask. 

4.5. Skill believes that effective sanctions are important as currently many cases are settled before they get to the county court. This also means that the lack of case law continues in this important area.

Enforcement mechanisms: Use of sanctions

The DRC has used its powers of strategic enforcement successfully with at least one Higher Education Institution (HEI) that Skill is aware of, and potentially up to five HEIs. The institution agreed to work with the DRC to improve its policies, procedures and practices over five years. Staff and students at the institution have seen this as a positive collaboration, rather than a negative enforcement of the DDA. Staff have welcomed the advice and support of the DRC and students have welcome the improved access and provisions.
4.5.1. Skill has been concerned about the lack of transparency of some aspects of the sanctions process. Skill understands that the DRC have been working with some HEIs for a few years, and yet no information has ever been published about the work that has taken place, recommendations made or improvements taken place. This information would be very useful to other HEIs to help inform their practice.

4.6. Skill doesn’t feel that in education any further exploration of alternative dispute resolution is needed (Paragraph 7.13). Education institutions are required to have internal procedures for complaints and dispute resolution. 

4.6.1. Skill has confidence that institutions’ internal procedures have been, and will continue to be made fairer and more robust by the requirement to impact assess these policies with the involvement of disabled people. This example demonstrates the important of the requirement for institutions to have Equality Schemes and Action Plans under the Disability Equality Duty. 

4.6.2. If internal complaints procedures prove insufficient for resolving an issue, the claimant can take their case to the Office for the Independent Adjudication in Higher Education, an Ombudsman (Paragraph 7.17).

4.7. Skill recommends that the questions procedure currently used in employment and goods and services cases should be extended to post 16 education cases.
4.8. Skill believes that the range and effectiveness of enforcement mechanisms and sanctions is important for those studying in pre-16 education provision. 

4.8.1. Skill recommends that provision is made in the legislation for judicial review to enforce Special Educational Needs and Disability Tribunals, the Special Educational Needs Tribunals Wales and the equivalent Scottish Additional Support for Learning Tribunal orders.

4.8.2. Skill recommends giving children in England and Wales the same ability as exists in Scotland, to take claims under the DDA in their own name.  Skill would recommend that the age at which children can make claims be in line with the presumption of capacity age of 12.  
4.8.3. Skill notes that compensation is not payable in SENDIST cases, but is in race and gender discrimination tribunals. Skill believes that the outcome of a case should focus on remedying the discriminatory act. Introducing any compensatory power should be exercised with caution. 
4.8.4. In addition, it should be noted that ASL tribunals in Scotland currently only deal with cases relating to Co-ordinated Support Plans, such as disputes over opening such plans and/or the assessment process.  Skill recommends that increased resources be allocated to ASL tribunals to allow them to develop knowledge and expertise in the area of broader DDA issues.

5. Harmonising for Single Equality

5.1. Skill agrees with the suggestion that whilst equality strands are harmonised, disability should retain some of its distinctive features, including the concept of reasonable adjustments.

5.2. In principle Skill agrees with the introduction of a Single Public Sector Duty as other equality areas impact upon disabled people and they can experience multiple discrimination (Paragraph 5.21). However the detailed implications of including the other equality strands are beyond Skill’s remit and expertise.

5.2.1. Skill’s own research
 into young people with learning difficulties from a South Asian background showed that there were different experiences of education based on disability and cultural background, and that multiple discrimination existed. A copy of Aasha (2003) is enclosed. 

5.2.2. The increasing number of female students, mature students and students from black, Asian and minority ethnic groups in education also means there is an increased chance that multiple discrimination will occur if these students also have a disability
. 

5.3. With regard to extending the anticipatory duty to other sectors, and extending the duty to make reasonable adjustments to other equality areas Skill remains unsure. Skill can see some examples where the anticipatory duty and reasonable adjustments would be beneficial, but we would be concerned that this may reduce the impact that reasonable adjustments and anticipation has for disabled people.

6. Statement of Purpose

6.1. Skill recommends that the Act should include a statement of purpose (Paragraph 5.28) that clearly sets out what the law intends to achieve. The purpose should not merely be to eliminate discrimination but to enhance dignity and participation and achieve substantive equality through positive action where required. In addition there is a need to move beyond equal treatment for disabled people in language used – under existing law disabled people can be given more favourable treatment and this is acknowledged.

7. Disability-related alterations to common parts of let residential premises

7.1. Discrimination does occur for disabled people renting their places of residence, crucially for Skill, this includes disabled students (Paragraph 13.2). Skill supports the recommendation that common parts of rented accommodation can be adapted at the cost of the disabled person. This would give disabled students, more choice about where they wanted to live and more independence. 

8. Comparator

8.1. Skill believes that the legislation should keep the existing requirement for a comparator in direct discrimination claims (Paragraph 1.11). Skill believes that this is particularly important in disability discrimination cases, as service or education providers could make stereotypical assumptions about a disabled person’s abilities to carry out tasks as a result of their impairment, whereas this would not normally happen to non-disabled people.

9. Single objective justification test 

9.1. Skill agrees that a single test of objective justification for disability discrimination should be introduced (Paragraph 1.50). Skill supported the recent revisions to Part 4 of the DDA meaning discrimination can only be justified in cases of direct discrimination where the conduct in question is a proportionate means of achieving a legitimate aim. 

10. Positive Action

10.1. Skill supports the existing positive action measures that can help level the playing field for disabled people when applying for jobs (Paragraph 5.15). An example of this is the Two Ticks employer’s scheme where employers commit to inviting every disabled person to interview if they meet the minimum criteria for the role.

10.2. Skill believes that positive action measures are best decided at a local level and from within an organisation rather than being rigidly set. An organisation would be able to frame decisions around positive action measures within their Equality Scheme and Action Plan. This mechanism would then clearly involve disabled people and be a transparent process.

10.3. Skill agrees with the Review that positive discrimination is not a solution to addressing discrimination (Paragraph 4.17). Disabled people want to get jobs on their own merits and not because of their disability.

11. Threshold for Reasonable Adjustments

11.1. Skill supports the suggestion that there should be a single threshold for reasonable adjustments (Paragraph 1.54). Skill strongly believes that the threshold should be at “substantial disadvantage” rather than any other level.

12. Harassment

12.1. Skill recommends that harassment be specifically mentioned in the case of disability (Paragraph 14.19, bullet point 3). It should not be assumed that all cases of harassment will constitute “less favourable treatment” in court and harassment should be mentioned explicitly. 

12.2. The Code of Practice and Guidance associated with the DDA make it very clear that there are overlaps between harassment and discrimination. It is important that harassment is defined so that it is recognised as an equality issue for disabled people.  

13. Issues not currently addressed in the Review: Volunteering

13.1. Skill has previously recommended that volunteering should be included in the DDA, and we would like to take this opportunity to again raise the issue that volunteering should be included in the Single Equality Act. The Parliamentary Scrutiny Committee on DDA 2005 recommended that volunteers should be protected by the DDA and yet this is still to be addressed.

13.2. Disabled people are often seen as the recipient rather than the provider of voluntary help and therefore there is an assumption that they are not capable of carrying out voluntary work. This assumption is clearly ungrounded and needs to be challenged. 

13.3. Disabled volunteers are underrepresented in volunteering: research has shown that only 6% of volunteers have a declared disability, compared with approximately 20% of the working age population
. Skill believes that if disabled people are not provided with equal access to volunteering opportunities then they will be disadvantaged when moving in to employment. 

13.4. Research carried out by Skill highlighted the enormous benefits of volunteering for disabled people
. Volunteering can provide a useful opportunity to gain work experience or as a step towards paid employment. 

13.4.1. Skill’s research also highlighted that a significant number of organisations involving volunteers did not use a volunteer agreement – citing a fear of the agreement being seen as an employment contract. Skill recommends that this legal issue should be resolved and mentioning volunteering as an equality issue in a Single Equality Bill would begin this process.

13.4.2. Disabled people expressed concerns to Skill’s researchers about the potential conflicts between volunteering and receiving benefits. Skill believes it is important to recognise that for many disabled people being able to volunteer is different from being able to work.

13.5. Volunteering experience has become a key factor to aid movement into and around the labour market as employers looking increasingly at soft skills and abilities that are beyond formal qualifications. Disabled people have lower employment rates than non-disabled people at every qualification level
 and as such, experience of volunteering can help narrow this gap. Volunteering as a route into employment has been highlighted by the Department for Work and Pensions and other qualitative research in the area which suggests advantages include learning new skills, increasing confidence and developing or maintaining work habits

. Skill believes that equal access and support for disabled people to volunteering is therefore essential to increasing employment of disabled people and economic activity as a whole.

13.5.1. Disabled people are three times more likely than non-disabled people to be unemployed but want to work
 and volunteering is a vital means for moving in to employment.

13.6. For other disabled people, volunteering is a valuable activity in its own right, offering the chance to meet people and to develop new skills and interests. Skill believes that the reward of volunteering can be instrumental in building confidence and all round personal development of some young disabled people who have had bad experiences within the education system. 

Summary of Recommendations

· Skill recommends that the present model of anti-discrimination legislation with respect of disability needs to be retained and built upon.

· Skill recommends that the Bill acknowledges the need to tackle discrimination before equal status for all groups is achieved.

· Skill welcomes the great emphasis on guidance throughout the Review, however Skill believes that there is a need for robust legislation to underpin any guidance.

· In light of the range of concerns Skill has with the proposals outlined in the Review, Skill recommends that a draft Bill be published to give further opportunities for input.

· Skill recommends that the definition of disability be revisited (Paragraph 8.3).

· Skill supports the simplification of the definition of disability by removing the list of capacities for normal day-to-day activities.

· Skill believes that the need for an impairment to have a substantial and long-term adverse effect on the person’s day-to-day life creates additional problems by excluding many people whose impairment may warrant protection from discrimination.
· Skill recommends that perceived disability and association with a disabled person should also be included in protection from discrimination (Paragraph 1.22).

· Skill does not support the proposal to replace equality schemes with equality objectives or principles.

· Skill believes that removing the requirement for public authorities to develop, implement and monitor an Equality Scheme will be a retrograde step. 
· Skill does not agree with the proportionate duty based on type of organisation.  

· Skill does not agree that strategic equality outcomes (Paragraph 5.41) should be set nationally by the government, as these should not be determined by political agendas and a one size fits all approach is dangerous. 

· Skill believes that it would be a step backwards if disabled people were no longer involved in the production of equality schemes and objectives.

· Skill recommends that stronger enforcement mechanisms are needed than are currently described in the Review (Chapter 7): equality tribunals, group and representative actions and effective sanctions should all be considered. 

· Skill recommends that incentives are needed for organisations to comply with existing legislation and this must continue in any Single Equality Act.

· Skill believes that a range of enforcement mechanisms is needed.

· Skill recommends that the existing employment tribunals be renamed Equality Tribunals and that they are able to hear all equality cases and not just those relating to disability. 
· Skill recommends that measures be taken to ensure that the compensatory powers of equality tribunals are as comprehensive as those of employment tribunals and county courts.
· Skill recommends that the Commission for Equality in Human Rights (CEHR) should be given sufficient resources to address non-compliance. However, Skill is concerned that the Review proposes the CEHR as the only body able to take cases to judicial review under the public sector duty. 

· Skill recommends that the questions procedure currently used in employment and goods and services cases should be extended to post 16 education cases.
· Skill recommends that provision is made in the legislation for judicial review to enforce Special Educational Needs and Disability Tribunals, the Special Educational Needs Tribunals Wales and the equivalent Scottish Additional Support for Learning Tribunal orders.

· Skill recommends giving children in England and Wales the same ability as exists in Scotland, to take claims under the DDA in their own name.  

· Skill recommends that increased resources be allocated to ASL tribunals to allow them to develop knowledge and expertise in the area of broader DDA issues.

· Skill agrees with the suggestion that whilst equality strands are harmonised, disability should retain some of its distinctive features, including the concept of reasonable adjustments.

· Skill recommends that the Act should include a statement of purpose (Paragraph 5.28) that clearly sets out what the law intends to achieve.

· Skill believes that the legislation should keep the existing requirement for a comparator in direct discrimination claims (Paragraph 1.11).

· Skill agrees that a single test of objective justification for disability discrimination should be introduced (Paragraph 1.50).

· Skill recommends that harassment be specifically mentioned in the case of disability (Paragraph 14.19, bullet point 3).

· Skill has previously recommended that volunteering should be included in the DDA, and we would like to take this opportunity to again raise the issue that volunteering should be included in the Single Equality Act. The Parliamentary Scrutiny Committee on DDA 2005 recommended that volunteers should be protected by the DDA and yet this is still to be addressed.

· Skill recommends that this legal issue (surrounding volunteering) should be resolved and mentioning volunteering as an equality issue in a Single Equality Bill would begin this process.
Skill Policy Team
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