OIA Pathway Project: Consultation on the Development of the OIA Scheme

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the United Kingdom. Skill works by providing information and advice to individuals, promoting good practise and influencing policy in partnership with disabled people, service providers and policy makers.  Skill is a registered charity no. 801971, also registered in Scotland SC039212, and a company limited by guarantee no. 2397897
Skill welcomes the Office of the Independent Adjudicator for Higher Education’s (OIA) decision to consult on the development of the Office of the Independent Adjudicator scheme. Skill has worked with the OIA since its establishment and strongly supports its remit.  

General Issues

Recently, Skill has become concerned about the outcomes of some cases relating to disabled students, for example:

2007 Annual Review Case 12 – Disability Issues 

The Special Educational Needs and Disability Act (SENDA) 2001 is referred to.  This Act amended the Disability Discrimination Act 1995 and forms Part 4 of the DDA.  Part 4 of the DDA was amended in September 2006.  Subsequently, it is important that the OIA uses and makes reference to Part 4 of the DDA and not SENDA.  

Elements of the student’s case are unclear in the OIA’s summary and on the basis of the information provided; Skill is of the view that the student could have pursued their case further under the DDA for the following reasons:

1. It is not clear if all possible reasonable adjustments were explored with the student.   For example, as the student has dyspraxia they may have benefited from the assistance of a non-medical helper in presenting their work.    

2. Under the DDA, if a student is disadvantaged by the method of examination due to the nature of their impairment, then consideration should be given to alternative assessment methods that would enable the student to demonstrate the competencies being assessed.   In this case, if a needs assessment had identified that the student would be disadvantaged by the requirement to undertake assessed interviews and exhibit work then the HEI should have explored alternative methods of assessment with the student.  If upon starting the course the student felt that they were placed at a disadvantage due to the methods of assessment used, the HEI also should have explored alternative methods of assessment with the student and if appropriate, required them to undertake a further needs assessment. 

A comparison can be made in this case with a student who took a course at Bradford University.  A visually impaired student did not receive handouts in advance of lectures.  Disability support service staff were aware of the student’s needs but teaching staff did not make the required reasonable adjustments.  The student withdrew from the course and the Disability Rights Commission took up their case under the DDA.  As a result of the case, the University of Bradford entered into a 5 year voluntary binding agreement in 2004, in which it committed to auditing its policies, practises and procedures, with the aim of making courses and teaching materials more accessible for disabled students.  

2007 Annual Review Case 8 – Fitness to Practise

It is mentioned in the context of student fitness to practise procedures that a student suffered from depression and had 6 criminal convictions and 1 caution.  The relationship between the student having depression and fitness to practise is not mentioned further.  

It is important that in responding to student complaints surrounding student fitness to practise that the OIA is aware of the former Disability Rights Commission’s formal investigation into fitness to practise standards in Teaching, Social Work and Nursing.  The report of the investigation stated that:

'A general requirement for good health or for physical and mental fitness will not be a competence standard if it does not determine a particular level of competence or ability'. The requirement to have a level of manual dexterity to carry out certain medical procedures would be a competence standard but a general health requirement i.e. to be healthy or fit would not. 

 

Subsequently, the report says states 'Generalised health standards, where they do not constitute genuine competence standards, are not excluded from the reasonable adjustment duty [of the Disability Discrimination Act] either in the way they are tested or in the application of the standard itself
.' 

GMC guidance to medical schools
, which was published at the same time as the OIA’s 2007 Annual Report, states that the GMC ‘…uses the term ‘Fitness to Practise’ to refer to the package of qualities that makes it appropriate for a doctor to be registered’ (GMC, 2008: 28-30):

‘ The GMC’s Fitness to Practise procedures’ are used to consider doctors who seriously or persistently fail to follow the guidance.  The overwhelming majority of doctors will never have a fitness to practise referral. In this context the issue of ‘fitness’, while occasionally relating to health, is more often to do with attitude, behaviour and clinical competence’.

The lack of further mention in the case study of the impact of depression on the student’s fitness to practise is misleading for HEIs as it is unclear if the fact that the student had depression was influential in the reason for fitness to practise proceedings.  Skill recommends that where disability is mentioned in the context of student fitness to practise, the OIA explore the matter fully in line the findings of the investigation by the former Disability Rights Commission.   

Skill is aware that much of the detail of cases is removed from the summaries published in the Annual Review.  However, the way in which the summaries are presented highlights the need for OIA staff to undertake regular disability equality training and seek the views of specialist organisations. 

Remit of the OIA

Skill strongly supports the proposal to broaden the remit of the OIA to cover individual complaints about pre-registration admissions.  Skill’s information service often receives queries from prospective students who feel that for reasons relating to their disability, they have been declined a place on a course.  Quality Assurance Agency (QAA) guidance recommends that universities’ complaints and appeals procedures cover prospective students.  This move would also be in line with the DDA, which already covers prospective students. 

Skill would also support the broadening of the OIA’s remit to cover students studying for foundation degrees at Further Education Colleges, as long as it did not affect rights that they already have under the Learning and Skills Act 2000.

Skill is aware of students who have been through what they thought to be their HEIs official complaints process.  They have instead been through an unofficial process.  On advice from Skill they have tried to enter their HEIs official complaints process but have been prevented from doing so by their HEI on the grounds that it is too late for them to do so.  If these students withdraw from their course as a result of the unofficial procedure, they are then unable to take their case to the OIA.  In Skill’s view, the fact that an HEI has prevented a student from going through the official complaints procedure alone constitutes grounds for the OIA to take forward a complaint. The OIA may want to advise HEIs of their duty to have a clear complaints procedure and should seek advice from the QAA and groups including the Academic Registrars Council in relation to this. 
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